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Since  you  were  on  the  list  prepared  by  the 
Department  of  Health  S  Environmental  Sciences  for  the 
distribution  of  the  draft  Environmental  Impact  State- 
ment for  the  Air  Pollution  Variance  Requested  by  American 
Smelting  and  Refining  Company  for  its  East  Helena  Lead 
Smelter,  we  are  forwarding  a  copy  of  our  comments  on 
the  draft  statement  to  you.     These  comments  are  enclosed 
herewith. 
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COMMENTS  ON  BEHALF  OF  AMERICAN 
SMELTING  AND  REFINING  COMPANY  ON  THE 
DRAFT  ENVIRONMENTAL  IMPACT  STATEMENT 
FOR  THE  AIR  POLLUTION  VARIANCE  REQUESTED 
FOR  THE  EAST  HELENA  LEAD  SMELTER 

The  following  comments  are  submitted  on  behalf  of  the 
American  Smelting  and  Refining  Company   (hereinafter  "Asarco"). 

The  initial  observation  that  must  not  be  left  unstated 
is  that  the  draft  impact  statement  is  wholly  wanting  in  its 
fulfillment  of  the  requirements  of  the  Montana  Environmental 
Policy  Act.     The  draft  impact  statement  is  barely  more  than 
propaganda  supporting  a  pre-judged  position  of  the  Department 
and  is  not  an  accurate  or  objective  analysis  of  the  environ- 
mental impacts  involved. 

These  comments  are  intended  to  direct  attention  to  the 
many  deficiencies  and  misstatements  in  the  draft  environ- 
mental impact  statement  prepared  by  the  Environmental  Sciences 
Division  of  the  Montana  Department  of  Health  and  Environmental 
Sciences  relative  to  the  request  of  Asarco  for  a  variance 
from  the  Montana  sulfur  oxide  emission  standards  for  its 
East  Helena  smelter.     The  public  and  other  interested 
agencies  should  be  accurately  informed  of  all  the  environ- 
mental effects  which  could  result  from  agency  action.  As 
Appendix  C  to  the  Revised  Guidelines  For  Environmental 
Impact  Statements  provides: 

"...   it  is  especially  important  that 
alternative  actions  that  will  minimize 


adverse  impacts  shall  be  explored,  and 
both  the  long-  and  short-range  impli- 
cations on  the  human  environment  and  on 
nature  shall  be  evaluated  in  order  to 
avoid  to  the  fullest  extent  practicable, 
undesireable  consequences  for  the  environ- 
ment as  a  whole." 

Such  full  disclosure  will  not  be  possible  unless  sub- 
stantial changes  are  made  in  the  draft  impact  statement. 

These  comments  are  not  intended  to  cover  all  of  the 
omissions,  errors  and  excesses  contained  in  the  draft  state- 
ment.    Merely  pointing  out  the  statement's  most  egregious 
errors  and  omissions  is  enough  to  demonstrate  the  drafters' 
failure  to  meet  their  statutory  duties. 

In  order  that  the  purposes  of  the  Montana  Environmental 
Policy  Act  be  fully  met,  Asarco  hereby  requests  that  a 
public  hearing  be  held  on  the  draft  impact  statement  before 
the  issuance  of  any  final  statement.     It  should  be  noted 
that  Section  8f  of  the  Montana  Environmental  Quality  Council 
(EQC)   Revised  Guidelines  supports  the  appropriateness  of  a 
public  hearing  on  the  draft  Impact  Statement,   in  this  in- 
stance. 

I.        STATUTORY  REQUIREMENTS 

The  Montana  Environmental  Policy  Act  (hereinafter 
"MEPA" )   contains  the  following  requirement  for  the  prepara- 
tion of  an  objective  impact  statement: 

69-6504.     General  directions  to  state  agencies. 
The  legislative  assembly  authorizes  and  directs  that, 
to  the  fullest  extent  possible. 
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(a)     The  policies,   regulations,   and  laws  of  the 
state  shall  be  interpreted  and  administered  in  accord- 
ance with  the  policies  set  forth  in  this  act,  and 


(b)  all  agencies  of  the  state  shall 

*  *  * 

(c)  include  in  every  recommendation  or  report 
on  proposals  for  projects,  programs,   legislation  and 
other  major  actions  of  state  government  significantly 
affecting  the  quality  of  the  human  environment,  a 
detailed  statement  on  - 

(i)  The  environmental  impact  of  the  pro- 
posed action, 

(ii)  any  adverse  environmental  effects 
which  cannot  be  avoided  should  the  proposal 
be  implemented, 

(iii)  alternatives  to  the  proposed  action, 

(iv)  the  relationship  between  local  short- 
term  uses  of  man's  environment  and  the  main- 
tenance and  enhancement  of  long-term  productivity, 
and 

(v)  any  irreversible  and  irretrievable  commit- 
ments of  resources  which  would  be  involved  in  the 
proposed  action  should  it  be  implemented. 

It  is  evident  from  the  statute  that  the  purpose  of  an 

environmental  impact  statement  is  disclosure ,  not  advocacy. 

As  stated  in  the  EQC  guidelines,   "it  is  not  the  intent  of 

MEPA  that  the  environmental  statement  be  written  to  justify 

decisions  already  made."     The  impact  statement  is  intended 

to  fully  inform  the  public  and  interested  state  agencies  of 

all  environmental  effects  which  could  result  from  state 

action.     It  should  not  be  presented  in  the  form  of  a  legal 

brief  which  argues  a  particular  point  of  view  in  a  partisan 

manner.     An  environmental  impact  statement  must  be  a  factual 
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and  objective  document  in  order  to  meet  the  statutory  require- 
ment for  full  disclosure.     The  draft  statement  prepared  by 
the  Environmental  Sciences  Division  on  the  Asarco  variance 
request  falls  far  short  of  the  objectivity  required  by  the 
legislature.     Its  approach  appears  biased  and  woefully 
disregards  the  serious  environmental  problems  which  would  be 
created  if  the  variance  request  is  denied. 

II.     COMMENTS :  GENERAL 

There  are  several  critical  areas  in  which  the  draft 
impact  statement  contains  major  deficiencies.     First,  the 
Department  has  failed  to  evaluate  in  any  detail  the  Inter- 
mittent Control  System   (ICS)   proposed  by  American  Smelting 
and  Refining  Company,  and  it  ignores  the  considerable 
authority  which  supports  the  use  of  this  method  of  reducing 

ambient  air  concentrations  of  SO  .     Such  a  system  has  been 
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operated  successfully  by  Asarco  and  by  other  companies,  and 
will  allow  the  East  Helena  smelter  to  attain  and  maintain 
national  primary  and  secondary  ambient  air  quality  standards. 
The  national  primary  standard  was  established  at  such  a 
level,  allowing  an  adequate  margin  of  safety,  to  protect  the 
public  health.     While  the  attainment  and  maintenance  of  the 
secondary  standard  will  protect  the  public  welfare  from  any 
known  or  anticipated  adverse  effects  associated  with  the 
presence  of  sulfur  dioxide  in  the  ambient  air. 


Second,   the  draft  statement  distorts  the  facts  of 
pollution  control  experiences  at  other  lead  smelters  in  the 
United  States  and  greatly  understates  the  serious  environ- 
mental damage  which  could  result  from  the  installation  of 
unreliable  control  systems  at  the  East  Helena  smelter.  For 
example,   the  Department  recommends  the  installation  of  a 
sulfuric  acid  plant  as  the  best  method  of  controlling  SO^. 
Yet  this  recommendation  ignores  the  absense  of  any  commercial 
market  for  the  sulfuric  acid  which  would  be  produced  at  the 
East  Helena  smelter.     Disposal  of  unmarketable  acid  would 
entail  the  Company's  construction  of  facilities  designed  to 
neutralize  the  acid,  and  the  Company  would  then  be  compelled 
to  dump  the  resulting  waste  product  in  the  Helena  valley  in 
quantities  sufficient  to  cover  36.9  acres  each  year  to  a 
depth  of  10  feet  with  semi-liquid  sludge.     This  partially 
soluble  sludge  deposit  would  present  enormous  potential  for 
the  pollution  and  permanent  degradation  of  adjacent  streams. 
Groundwater  quality  in  the  Helena  valley  would  likewise  be 
seriously  threatened.     The  permanent  blight  caused  by  the 
sludge  in  the  Helena  valley,  could  cause  air  pollution  of 
significant  proportion  due  to  blowing  dust  from  the  vast 
surfaces  of  drying  sludge.     Moreover,  the  Department  fails 
to  treat  the  allocation  of  hundreds  of  acres  of  the  valley 
which  would  be  used  for  sludge  disposal  as  an  irreversible 
commitment  of  a  valuable  resource. 


In  addition,   to  the  adverse  environmental  impacts 
created  by  sludge  disposal,   the  acid  plant  and  neutraliza- 
tion process  would  greatly  increase  the  East  Helena  smelter's 
use  of  natural  gas  and  electricity  and  would  require  extensive 
quarrying  of  limestone.     None  of  these  problems  is  given 
proper  attention  by  the  draft  impact  statement. 

Third,  the  draft  statement  wanders  into  the  arena  of 
particulate  pollution,   an  area  wholly  irrelevant  to  the 
request  of  a  variance  from  SC>2  standards.     The  motive  behind 
this  discussion  is  uncertain,  but  appears  to  be  the  depart- 
ment's unsubstantiated  fears  of  synergistic  effects  with 
sulfur  dioxide.     It  should  be  noted  without  qualification 
that  Asarco  is  presently  in  full  compliance  with  all  parti- 
culate standards.     Moreover,   following  the  installation  of 
the  proposed  bag  house,   further  significant  reduction  in 
particulate  emissions  will  be  realized.     By  raising  the 
subject  of  particulate  emissions,  the  Department  diverts 
attention  from  the  primary  issue  in  an  attempt  to  further 
cloud  the  facts  and  prejudice  the  reader. 

Finally,  the  draft  statement  is  inadequate  because  it 
contains  no  cost-benefit  analysis  of  any  of  the  alternative 
courses  of  action.     A  careful  analysis  of  all  feasible 
alternatives,  both  in  terms  of  their  environmental  and 
economic  advantages  and  disadvantages,  followed  by  a  presen- 
tation of  the  results  to  the  public,   is  the  fundamental 
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purpose  and  function  of  an  environmental  impact  statement. 

If  a  proper  decision  is  to  be  made  by  the  Montana  Board 
of  Health,   such  an  analysis  must  be  included  in  the  statement 
so  that  the  illusory  benefits  of  installing  one  of  the 
present  unsatisfactory  control  devices  which  carries  the 
large  environmental  costs  not  fully  disclosed  by  the  draft 
statement  can  be  viewed  in  true  perspective  against  the 
costs  of  such  a  scheme.     Additionally,   a  cost-benefit  anal- 
ysis of  the  control  proposed  by  Asarco  would  demonstrate 
that  this  alternative  offers  the  greatest  benefit  at  the 
least  cost,  both  environmentally  and  economically,  within 
the  shortest  time  period.     It  is  evident  that  the  Department 
fails  to  understand  the  function  of  an  impact  statement. 
Nowhere  in  the  draft  does  it  rationally  balance  the  varous 
alternatives  for  the  proper  control  of  SO^  concentrations. 
Nor  does  the  Department  weigh  the  long-term  effects  of  the 
recommendation  it  makes  against  the  advantages  of  an  inter- 
mittent control  system. 

III.   COMMENTS:  SPECIFIC 

The  following  specific  comments  are  directed  at  portions 
of  the  draft  environmental  impact  statement  which  should  be 
corrected. 


Page  i,   line  7 

There  is  no  evident  basis  for  the  comment  that  the 
"state  does  not  believe  that  the  concept  of  an  intermittent 
control  system  suggested  by  the  company  is  workable  to  an 
extent  sufficient  to  protect  persons  and  property  from  the 
well  established  ill  effects  of  sulfur  dioxide."     The  draft 
impact  statement  does  not  contain  any  analysis  of  the  opera- 
tions of  an  intermittent  control  system,   and  apparently  no 
research  was  done  on  this  question.     Such  a  categorical 
rejection  of  the  Asarco  proposal  without  factual  support  can 
hardly  be  considered  the  type  of  examination  of  alternatives 
which  is  necessary  in  a  proper  impact  statement.     Nor  is  it 
fair  to  attribute  this  view  to  the  "state".     Contrary  to  the 
Department's  suggestion,   the  Asarco  control  proposal  is 
designed  specifically  to  protect  the  health,   safety  and 
welfare  of  the  people  of  the  Helena  Valley.     Protection  of 
the  public  welfare  by  Asarco  will  include,  but  not  be  limited 
to,  effects  on  soils,  water,  crops,  vegetation,  manmade 
materials,  animals,  wildlife,  weather,  visibility,  and 
climate,  damage  to  and  deterioration  of  property,  and  hazards 
to  transportation,  as  well  as  effects  on  economic  values  and 
on  personal  comfort  and  well-being.     Moreover,  the  federal 
EPA  in  its  proposed  Supplementary  Control  System  regulations 
has  recognized  that  an  intermittent  control  system  is  a 
viable  control  technique,  adequately  suited  to  protect  the 
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public  health  and  welfare  and  completely  capable  of  strict 
enf orecement . 

Page  i,   line  10 

Sulfuric  acid  plants  are  in  use  in  three  of  the  six 
lead  smelters  in  the  United  States,  but  in  none  of  these 
lead  smelters  can  it  be  said  that  the  type  of  controls 
recommended  by  the  Department  have  been  proved  effective 
or  reliable.     The  sulfuric  acid  plants  used  by  these  lead 
smelters  have  been  subject  to  numerous  breakdowns  and  have 
had  only  a  limited  success  in  reducing  sulfur  dioxide  emis- 
sions.    These  facts  have  been  documented  extensively  by 
Asarco  and  the  State  of  Missouri.     Application  of  such 
unreliable  technology  could  only  insure  that  the  Helena 
valley  would  be  subjected  to  similar  risks  of  high  concen- 
trations of  sulfur  dioxide  when  the  acid  plant  malfunctioned, 
or,  even  when  adverse  weather  conditions  existed.     In  contrast, 
the  intermittent  control  systems  which  are  in  use  at  Asarco 's 
Tacoma  and  El  Paso  facilities,  and  which  are  being  employed 
by  the  Tennessee  Valley  Authority   (TVA) ,  have  proved  reliable 
and  have  allowed  the  companies  involved  to  effecutuate  com- 
pliance with  applicable  federal  primary  and  secondary  ambient 
air  standards. 
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Page  4,   line  17 

The  heading  "Lead  Refinery   (Drossing)"   should  be  changed 
to  read  "Lead  Bullion   (Drossing)".     The  operation  in  East 
Helena  does  not  refine  lead  but  produces  a  crude  lead  product 
which  is  shipped  to  Omaha,  Nebraska  for  refining. 

Page  5,   line  1 

The  first  full  sentence  should  be  changed  to  indicate 
that  the  gas  from  the  baghouse  contains  about  .01%  to  .02% 
sulfur  dioxide. 

Page  7,   line  7 

Cadmium  emissions  from  the  zinc  plant  baghouse  are 
totally  insignificant.     The  baghouse  controls  particulate 
emissions  to  greater  than  99%.     Furthermore,  a  new  stack 
will  be  in  operation  by  mid-1974  to  further  reduce  levels  of 
SO^  in  the  ambient  air. 

Page  7,   line  10 

Asarco  sprays  a  protective  material  on  the  stockpiles 
to  keep  dust  to  a  minimum.     The  impracticability  of  con- 
trolling blowing  dust  in  this  manner  must  be  recognized  in 
assessing  the  possible  problem  of  dust  from  the  expansive 
surfaces  of  sludge  ponds  resulting  from  the  neutralization 
of  acid. 
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Page  7,   lines  16-30 

The  initial  part  of  the  comments  on  pollution  control 
systems  is  false  and  unsupported  by  reference  to  any  facts. 
Moreover,  the  statement  is  wholly  inconsistent  with  the 
statement  on  page  eight  that  Asarco  built  baghouses  to 
control  particulate  emissions  as  early  as  1903  and  an 
electrostatic  percipitation  for  the  same  purpose  in  1927. 
Asarco  does  not  deny  that  the  installation  of  such  devices 
aided  production,  but  the  Department's  conclusion  as  to  the 
intent  underlying  installation  is  irrelevant  to  the  issues 
and  serves  only  to  dramatize  the  bias  present  throughout  the 
document.     No  one  can  dispute  that  the  best  incentive  for 
pollution  control  is  the  economical  recovery  of  a  valuable 
natural  resource. 

This  type  of  statement  has  no  place  in  an  objective 
environmental  impact  study.     Similarly,  the  following  para- 
graphs contain  comments  about  Asarco  net  earnings  which  are 
totally  unrelated  to  any  aspects  of  pollution  control.  The 
focus  of  a  proper  impact  statement  should  be  on  the  cost 
benefit  which  any  control  system  may  afford,  not  on  the 
earnings  of  the  Company.     The  lack  of  such  cost-benefit 
analysis  and  the  inclusion  of  figures  such  as  those  found  in 
this  section,  suggest  that  the  drafters  of  the  impact  state- 
ment would  be  impressed  by  a  high  dollar  figure  spent  on 
alleged  pollution  control  equipment  without  any  concern  for 
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the  benefits  to  the  public  derived  from  such  equipment. 
Moreover,  such  a  meaningless  comparison  totally  ignores  the 
millions  of  dollars  expended  by  Asarco  in  Montana  and  else- 
where on  pollution  control  equipment  and  on  research  and 
development  of  feasible  systems  of  control,  either  directly 
or  through  contribution  to  industrial  research  associations 
and  the  academic  community. 

Page  9,   line  5 

The  relevance  of  this  observation  is  unknown.  Certainly, 
if  the  Department  had  bothered  to  make  the  inquiry  it  would 
have  discovered  that  the  cost  of  dacron  replacement  bags  in 
the  blast  and  reverberatory  baghouses  could  never  have  been 
justified  on  the  basis  of  additional  metal  recovery  or 
financial  -  return  to  Asarco. 

Page  9,  third  full  paragraph 

Asarco 1 s  request  for  a  variance  and  its  proposed  inter- 
mittent control  system  concern  the  emission  of  sulfur  dioxide. 
The  emission  of  particulates,  while  the  subject  of  extensive 
abatement  efforts  by  Asarco,  is  not  in  issue  here  and  is  not 
presently  before  the  Department.     Nevertheless,  for  whatever 
reason,  the  Department  launches  into  seventy-five  years  of 
history  to  show  that  Asarco  has  had  particulate  emission 
problems.     As  the  statement  mentions,  Asarco  acknowledges 


past  problems  with  particulates,  especially  lead.  The 
relevance  of  this  to  a  request  for  a  variance  from  an  SC^ 
regulation  is  not  demonstrated.     Moreover,  Asarco  has  come 
into  compliance  with  all  applicable  particulate  standards. 

Page  13,   line  17 

The  quoted  EPA  document  states  that  SO^  concentrations 
of  greater  than  3-1/2%  or  4%  are  necessary  for  the  operation 
of  sulfuric  acid  plants.     This  figure  should  be  compared 
with  that  at  page  4,   line  5,  which  indicates  that  the  sulfur 
dioxide  concentration  of  the  gases  from  the  lead  sintering 
process  is  approximately  2%. 

Pages  13  through  40 

It  should  be  noted  that  all  of  the  control  techniques 
applicable  to  lead  smelters  mentioned  by  the  Department 
result  in  the  production  of  waste  sludge,  sulfuric  acid  or 
elemental  sulfur.     The  problems  associated  with  sludge 
disposal  or  sulfuric  acid  production  are  overlooked  in  the 
draft.     The  conclusion  that  technology  is  commercially 
available  for  the  production  of  elemental  sulfur  from  lead 
smelter  off-gases  is  completely  unfounded.     Allied  Chemical's 
process  has  not  been  applied  on  a  commercial  basis  to  weak 
SO^  gas  streams.     In  fact,  the  federal  EPA  is  currently 
involved  in  the  development  and  application  of  Allied' s 


process  to  weak  SO^  gas  streams  generated  from  a  power 
facility  operated  by  Northern  Indiana  Public  Service  Co. 
But  this  demonstration  project  is  not  scheduled  to  come-on- 
line  until  sometime  in  1975.     Thus,   at  the  present  time 
there  is  no  evidence  that  the  application  of  Allied" s  process 
would  be  feasible  for  the  control  of  lead  smelter  SO 
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emissions.     It  should  also  be  noted  that  the  production  of 
elemental  sulfur  requires  an  abundance  of  natural  gas  -  a 
commodity  which  is  currently  in  limited  supply. 

Page  21,   fifth  full  paragraph 

These  statements  completely  ignore  the  extensive  market 
research  which  has  been  done  by  Asarco  and  by  the  State  of 
Montana  Department  of  Planning  and  Economic  Development. 
There  are  no  present  commercial  markets  for  the  sulfuric 
acid  which  would  be  produced  in  East  Helena,   and  neutralization 
of  the  acid  must  be  regarded  as  the  most  likely  eventuality. 
Asarco  efforts  to  find  markets  for  the  acid  which  would  be 
produced  at  East  Helena  have  continued  to  the  present,  with 
no  encouraging  results. 

Page  21,   sixth  full  paragraph 

The  comments  on  neutralization  are  almost  entirely 
incorrect.     Approximately  650  tons  of  limestone  would  need 
to  be  quarried  each  day  to  neutralize  the  450  tons  of  acid 


which  would  be  produced  each  day  by  an    acid  plant.     As  a 
result  of  the  neutralization  process,  approximately  1,700 
tons  per  day  of  wet  sludge  would  be  produced  for  a  total  of 
approximately  600,000  tons  per  year.     Disposal  of  this 
sludge  would  require  the  irreversible  commitment  of  approxi- 
mately 36.9  acres  of  the  Helena  valley  each  year,  assuming 
the  sludge  is  ponded  to  a  depth  of  10  feet.     Although  it  is 
recognized  in  the  impact  statement  that  experience  in  neutrali- 
zation of  sulfuric  acid  is  practically  nonexistent,  the 
drafters  of  the  statement  somehow  conclude  that  "system 
design"  could  prevent  any  solid  waste  or  water  pollution 
problems.     They  made  no  attempt  to  explain  this  statement  or 
to  provide  a  reference  as  to  how  this  could  be  done.  The 
fact  remains  that  if  Asarco  were  forced  to  use  the  control 
method  advocated  by  the  drafters  of  the  impact  statement, 
hundreds  of  thousands  of  tons  of  semi-liquid,  non-fertile, 
gypsum  sludge  could  be  deposited  in  the  Helena  valley  each 
year. 

Even  if  covering  36.9  acres  of  the  valley  each  year  did 
not,  in  itself,  create  a  waste  disposal  problem,   it  is 
unlikely  that  the  first  attempts  to  control  the  water  and 
air  pollution  associated  with  the  neutralized  sulfuric  acid 
wastes  would  be  completely  successful.     Moreover,  there  is 
no  evidence  in  the  impact  statement  that  the  difficulties  of 
preventing  pollution  of  surface  and  groundwater  by  leaching 
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or  spills  have  been  considered,  much  less  resolved,  especially 
when  it  is  recognized  that  such  a  preventive  effort  must  be 
continued  over  an  indefinite,  perhaps  infinite  period. 
Additional  pollution  problems  could  arise  as  the  top  layer 
of  the  sludge  dehydrates.     Blowing  dust  from  the  surface 
could  be  a  constant  menace  to  air  quality.     The  suggestion 
that  such  dust  could  be  avoided  by  watering  fails  to  consider 
the  increased  potential  for  water  pollution  which  would 
result  from  such  a  measure. 

There  is  no  indication  in  the  impact  statement  that  the 
aesthetic  pollution  which  would  certainly  result  from  expan- 
sive ponds  of  sludge  in  the  Helena  valley  has  been  considered 
or  resolved.     The  potential  visual  blight  inevitably  produced 
by  tremendous  ponds  of  sludge  is  a  fact  which  should  be 
considered  by  the  public  and  interested  state  agencies  in 
arriving  at  a  proper  evaluation  of  the  environmental  conse- 
quences of  the  suggested  acid  plant. 

Page  41,  line  17 

The  conclusion  that  the  costs  of  controlling  pollution 
through  the  use  of  acid  plants  is  not  unreasonable  for  the 
degree  of  control  attained,  is  totally  unsupported  by  the 
experience  of  acid  plant  operation.     Two  of  the  three  lead 
smelters  which  operate  acid  plants  are  located  in  Missouri, 
and  the  problems  associated  with  these  operations,  have 
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caused  the  Missouri  Air  Conservation  Commission  to  conclude 
that  these  installations  are  not  technically  feasible  or 
reliable.     The  Asarco  proposal  to  install  an  intermittent 
control  system  would  provide  much  greater  immediate  protection 
for  the  environment  and  the  people  of  Montana  and  would 
avoid  a  permanent  commitment  to  a  technically  unreliable 
control  device.     As  noted  earlier  the  proposed  intermittent 
control  system  would  protect  fully  the  health,  safety  and 
welfare  of  the  citizens  of  the  Helena  valley. 

In  order  to  provide  a  more  objective  basis  for  an 
evaluation  of  the  lack  of  success  of  acid  plants  on  lead 
smelters,  the  findings  of  fact  of  the  Missouri  Air  Conservation 
Commission  of  October  24,   1973,  which  were  reached  following 
a  public  hearing  on  a  variance  request  by  Asarco,  are  appended 
to  these  comments. 

Pages  54-55 

The  department's  discussion  of  SO^  effects  on  human 
health  cogently  illustrates  that,  by  meeting  the  federal 
primary  and  secondary  national  ambient  air  quality  standards 
through  the  operation  of  an  intermittent  control  system, 
Asarco  will  protect,  without  exception,  the  health,  safety 
and  welfare  of  all  Helena  valley  residents. 

Discussion,  by  the  Department,  of  deleterious  effects 
to  the  human  health  resulting  from  SO    concentrations  in 
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excess  of  the  federally  determined  standards  are  wholly 
irrelevant  to  the  variance  request.     Asarco's  lead  smelter 
will  not  cause  ambient  air  levels  to  exceed  the  federal 
standards . 

Page  57,  Tables  8  &  9 

The  PPM  numbers  given  in  parentheses  in  items  1,  2,  3 
and  4  are  too  high  by  a  factor  of  10. 

Pages  59  through  61 

The  discussion  of  the  presence  of  heavy  metals  such  as 
arsenic  and  lead  has  no  relevance  to  the  Asarco  request  for 
a  variance  from  SO^  standards.     The  speculation  as  to  syner- 
gistic reaction  of  particulates  with  SO^  is  unsupported  by 
information  regarding  levels  of  particulates  which  are 
necessary  in  order  for  such  a  reaction  to  take  place,  let 
alone  evidence  that  such  levels  are  present  in  the  Helena 
valley.     Without  substantiation  as  to  possible  synergistic 
effects,  the  discussion  of  heavy  metals  in  the  draft  state- 
ment has  no  relevance  to  a  request  for  a  variance  from  SC>2 
standards . 

Page  65,   third  full  paragraph 

The  Department  of  Intergovernmental  Affairs'  study 
which  is  mentioned  in  this  paragraph  should  be  included  in 


an  appendix  to  the  draft  impact  statement.     This  study  dealt 
specifically  with  the  impact  of  the  East  Helena  smelter  and, 
therefore,  provides  the  best  information  for  those  who  are 
concerned  with  the  total  economic  picture.     The  brief  comments 
included  in  the  draft  statement  are  inadequate  and  should 
properly  be  supplemented  by  the  full  study.     The  natural  gas 
consumption  for  the  stack  heater  on  the  sintering  plant 
should  read  177,736,000  cubic  feet. 

Page  68,   lines  6-11 

The  comment  that  if  the  variance  is  granted,  Asarco 
would  "continue  unabated  violations"  totally  disregards  the 
Company's  plan  to  control  sulfur  dioxide  emissions  by  the 
intermittent  control  system  and  high  stack.     The  Company 
does  not  propose  to  continue  operations  as  they  are  at 
present,  but  instead  wishes  to  install  the  control  method 
which  will  provide  the  most  rapid  and  effective  way  to 
reduce  sulfur  dioxide  levels  in  the  ambient  air  thereby 
protecting  the  public  health,  safety  and  welfare.     Again,  it 
should  be  noted  in  the  impact  statement  that  the  federal 
primary  and  secondary  ambient  air  quality  standards  would  be 
met  by  the  Asarco  intermittent  control  system.     Once  this  is 
recognized  discussion  of  adverse  impacts  on  health  and  the 
environment  are  completely  irrelevant.     The  impact  statement 
must  explain  to  the  public  the  meaning  of  the  federal  standard 
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so  that  the  public  can  compare  the  benefits  of  an  intermittent 
control  system,  which  attains  these  standards,   to  the  alleged 
benefits  and  demonstrated  difficulties  associated  with  an 
acid  plant. 

Page  68,  paragraph  B 

In  this  section,  the  drafters,   in  contravention  of  the 
purpose  and  intent  of  an  impact  statement,   continue  the 
argumentative  position  which  they  have  used  throughout  the 
entire  document.     The  comment  that  the  Board  "can  justifiably 
deny  the  variance  after  considering  the  facts  established  in 
the  preceding  sections  of  this  statement,"  has  no  place  in 
an  objective  impact  statement.     This  sort  of  conclusory 
remark  permeates  the  draft  impact  statement  and  must  be 
eliminated  if  the  final  statement  is  to  meet  the  statutory 
criteria  for  objective,  full  disclosure  of  the  facts. 
Likewise,  the  subsequent  comments  as  to  grounds  for  variance 
denial  represent  legal  conclusions  by  the  drafters  of  the 
impact  statement  and  have  no  place  in  an  impact  statement. 
Such  legal  commentary  can  be  urged  to  the  Board  or  hearing 
officer  at  the  proper  time,  but  should  not  be  included  in 
the  impact  statement  itself. 

Page  69 

This  entire  page  is  conclusory  and  subjective.  The 
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initial  paragraph  states  that  granting  the  variance  would 
not  facilitate  progress  toward  achievement  or  compliance 
with  air  pollution  control  standards.     This  totally  dis- 
regards the  Asarco  proposal  for  an  ICS  and  the  improvement 
and  enhancement  of  ambient  air  quality  which  would  result 
from  such  a  control  method.     The  statement  ignores  Asarco' s 
continuing  efforts  to  develop  feasible  and  reliable  technology 
as  a  replacement  of  the  interim  measure  of  an  intermittent 
control  system.     Because  the  smelter  will  be  forced  to 
curtail  its  operations  a  significant  number  of  hours  per 
year,  there  is  an  economic  incentive  to  develop  a  reliable 
and  feasible  control  system  which  will  permit  the  plant  to 
operate  at  maximum  efficiency  and  production. 

The  second  paragraph  totally  disregards  the  salutary 
effect  of  the  breakdown  of  SC^  in  the  ambient  air  which 
occurs  when  effective  dispersion  is  achieved.     At  no  point 
in  the  impact  statement  is  any  reference  made  to  the  available 
research  which  has  been  done  on  disintegration. 

The  second  to  the  last  sentence  in  the  second  paragraph 
is  utterly  false  and  misleading.     An  increase  in  stack 
height  would  result  in  reduced  concentrations  to  levels 

below  primary  and  secondary  standards  throughout  the  area 
previously  affected  by  S02  concentrations  resulting  from 
existing  stack  emissions.     Furthermore,  maximum  S02  concen- 
trations experienced  with  the  tall  stack  would,  not  only  be 


-21- 


below  maximum  levels  now  occurring  with  the  existing  stack, 
they  would  also  be  below  federal  standards.     While  SO2  could 
conceiveably  be  detected  in  areas  previously  unaffected,  the 
negligible  concentration  would  pose  no  threat  of  harm  or 
result  in  any  of  the  adverse  impacts  feared  by  the  Department. 
The  final  impact  statement  should  be  corrected  to  show  the 
different  distribution  and  estimated  levels  of  concentrations 
under  varying  weather  conditions.     The  statement  that  farmland 
farther  away  might  suffer  damage  they  had  not  previously 
been  subjected  to  is  irresponsible  speculation  and  contrary 
to  documented  experience  with  ICS  operation  in  other  areas 
of  the  country. 

Page  70,   line  3 

This,  again,  asserts  the  conclusion  that  Asarco  could 
bring  itself  into  complete  compliance  with  state  air  quality 
standards  merely  by  spending  more  money  for  an  acid  plant. 
This  conclusion  is  totally  unsupported  by  the  facts  of  acid 
plant  operations.     If  the  impact  statement  contained  the 
required  cost-benefit  analysis,  it  would  be  evident  that 
there  is  no  basis  for,  or  benefit  to  be  gained  by,  attempting 
to  force  Asarco  to  install  an  acid  plant.     The  only  result 
will  be  a  premature  commitment  to  an  unreliable  control 
method.     The  statement  also  disregards  the  fact  that  Asarco 
intends  to  spend  a  very  substantial  sum  of  money  on  a 
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tall  stack  and  intermittent  control  system  which  will  allow 
the  East  Helena  smelter  to  comply  with  federal  primary  and 
secondary  ambient  air  quality  standards. 

Page  70,   fifth  full  paragraph 

The  comments  on  acid  plant  and  neutralization  are  con- 
clusions reached  from  the  insufficient  analysis  contained  in 
the  body  of  the  impact  statement  and  in  Appendix  C.  Full 
disclosure  of  the  problems  associated  with  the  neutral- 
ization and  the  operation  of  acid  plants  is  required  if  the 
impact  statement  is  to  be  properly  completed  and  legally 
sufficient. 

Page  70,   sixth  full  paragraph 

f        The  comment  that  "some"  dairy  pasture  land  near  East 
Helena  could  provide  a  site  for  solid  waste  disposal,  should 
be  expanded  to  include  the  fact  that  approximately  36.9 
acres  per  year  of  such  dairy  pasture  land  would  be  covered 
to  a  depth  of  ten  feet  with  sludge.     Again,   full  disclosure 
would  require  that  the  public  be  informed  that  the  proposal 
of  neutralizing  acid  or  installing  scrubber  systems  would 
have  the  effect  of  transforming  the  pasture  lands  of  the 
Helena  valley  into  something  resembling  the  Utah  salt  flats. 
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Page  70,   seventh  paragraph 

It  should  be  remembered  that  the  installation  of  an 
acid  plant  is  a  permanent,   irreversible  commitment  of  resources, 
and,  until  such  time  as  a  stable  sulfuric  acid  market  develops, 
neutralization  will  be  required.     When  the  drafters  point  to 
the  lack  of  neutralization  by  three  other  lead  smelters, 
they  fail  to  explain  that  two  of  these  smelters  are  close  to 
the  high  volume  acid  markets  along  the  Mississippi  River 
valley,  and  the  third  uses  substantial  amounts  of  its  acid 
internally. 

Page  71,   line  3 

The  comment  that  there  is  a  reported  demand  for  acid 
produced  in  East  Helena  is  unsubstantiated  by  any  facts 
presented  in  the  impact  statement  and  is  contrary  to  the 
research  done  by  Asarco  and  by  the  Montana  Department  of 
Planning  and  Economic  Development. 

Page  71 

There  is  no  mention  of  the  Asarco  proposed  intermittent 
control  system  anywhere  in  the  section.     Such  an  omission 
reinforces  the  conclusion  that  the  Department  did  not  evaluate 
the  Asarco  proposal  in  good  faith,  but  rejected  it  without 
any  real  understanding  or  factual  basis.     There  is  also  no 
mention  of  the  increased  power  demands  which  would  be  necessitated 
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if  an  acid  plant  were  built.     Asarco's  studies  indicate  that 
an  acid  plant  would  require  approximately  36%  more  natural 
gas  than  is  presently  consumed  and  52%  more  electricity.  If 
the  acid  were  to  be  neutralized,   these  figures  would  increase 
to  60%  more  natural  gas  and  76%  more  electricity  than  is 
presently  used.     With  current  energy  demands  under  careful 
scrutiny,  any  such  increase  should  be  carefully  evaluated, 
and  the  environmental  requirements  of  supplying  additional 
energy  should  be  included  in  the  final  impact  statement. 

It  should  also  be  noted  that  in  its  variance  request, 
Asarco  does  not  state  that  the  proposed  intermittent  control 
system  and  high  stack  is  the  ultimate  solution  to  the 
problem  of  sulfur  dioxide  control  at  the  East  Helena  smelter. 
To  the  contrary,  Asarco  has  made  this  proposal  in  order  to 
improve  the  air  quality  in  the  Helena  valley  as  rapidly  as 
possible  while  continuing  research  on  other  potential  control 
techniques.     The  ICS  poposal  is  recognized  by  Asarco  as  an 
interim  measure  which  hopefully  can  be  replaced  someday  by 
more  effective  controls  for  sulfur  dioxide  which  are  reasonably 
available  and  technically  reliable  and  feasible. 

IV.  CONCLUSION 

It  is  evident  that  the  draft  environmental  impact 
statement  does  not  achieve  the  balanced,  objective  position 
which  is  necessary  to  meet  the  requirements  of  the  Montana 
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Environmental  Policy  Act.     The  final  impact  statement  should 
provide  full  disclosure  of  all  the  environmental  costs  which 
could  result  from  granting  or  denying  the  Asarco  variance 
application.     The  final  statement  should  analyze  the  costs 
and  benefits  of  all  alternative  control  programs  with  the 
health,   safety  and  welfare  of  all  citizens  in  the  Helena 
valley  and  Montana  in  mind.     This  disclosure  must  be  made  in 
an  objective  manner  so  that  the  public  and  state  agencies 
can  accurately  assess  the  effect  the  alternatives  will  have 
upon  them. 

These  comments  are  submitted  by  Asarco  in  the  hope  that 

they  will  assist  the  Montana  Department  of  Health  and  Environmental 

Sciences  in  its  preparation  of  the  final  impact  statement. 

By  pointing  out  the  statement's  major  deficiencies  so  that 

corrective  action  can  be  taken,   it  is  hoped  that  the  purpose 

of  full  disclosure  can  be  served  and  the  final  statement 

brought  into  compliance  with  MEPA.     To  this  end  both  the 

public  and  private  sectors  will  be  able  to  assess  in  detail 

the  potential  environmental  impact  in  order  that  adverse 

effects  are  avoided  and  environmental  quality  is  maintained, 

enhanced  or  restored  to  the  fullest  extent  practicable. 

Respectfully  submitted, 

AMERICAN  SMELTING  AND  REFINING 
COMPANY 

By  

Stanley  M.  Lane,  Manager 
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BEFORE  THE  MISSOURI  AIR  CONSERVATION  COMMISSION 


In  re:         Petition  of  American  Smelting  and 

Refining  Company  for  extension  of  a 
variance  from  Regulation  S-X,  for 
approval  of  a  plan  to  comply  with 
Regulation  S-X,   and  for  revision  of 
the  Missouri  State  Implementation 
Plan. 


FINDINGS  OF  FACT 
CONCLUSIONS  OF  LAW  and  ORDER 


The  American  Smelting  and  Refining  Company  ("Asarco") 
pursuant  to  Section  203.110,   RSMo ,   requested  an  extension  of  its 
variance  from  Regulation  S-X,  Restrictions  and  Emission  of  Sulfu 
Compounds,  with  respect  to  the  operations  of  its  lead  smelter 
located  at  Glover,  Missouri.     At  its  meeting  on  August  29,  1973, 
this  Commission  extended  the  existing  Asarco  variance  for  a  per- 
iod ending  November  1,   1973.     As  an  express  condition  of  the  ex- 
tension the  Commission  required  Asarco  to  submit  on  or  before 
September  14,   1973,   to  the  Executive  Secretary  of  the  Commission 
a  proposed  emission  reduction  plan  for  the  control  of  sulfur 
dioxide  emissions  with  respect  to  that  facility. 

Asarco  submitted  a  plan  as  required  by  the  Commission 
on  September  14,   1973.     The  Executive  Secretary  and  staff  of  the 
Commission  reviewed  and  considered  the  proposed  plan  and  there- 
after met  with  representatives  of  Asarco  to  consider  the  same. 
As  a  result  of  this  review  and  conference,  Asarco  filed  amend- 
ments to  the  proposed  plan. 

In  support  of  its  petition,  Asarco  filed  a  Supplement 
to  the  Proposed  Plan,   together  with  a  Factual  Appendices  which 
were  accepted  as  a  part  of  the  record  herein. 

The  Executive  Secretary  having  recommended  the  exten- 
sion of  the  variance  and  having  approved  the  plan,   as  amended 
and  supplemented   ("Plan"),   the  matters  came  on  for  public  hear- 
ing and  determination  by  the  Commission  at  its  hearing  and  meet- 
ing on  October  24,  1973. 

Notice  of  the  hearing  was  given  in  accordance  with  the 
Missouri  Air  Conservation  Law  and  all  other  applicable  laws  and 
regulations,   including  the  Clean  Air  Act,   and  applicable  regula- 
tions of  the  Environmental  Protection  Agency   ("EPA"),   all  of 
which  laws  and  regulations  are  a  part  of  the  record  herein. 


The  Commission  having  reviewed  Asarco's  Plan  and  having 
considered  the  written  and  oral  testimony  and  presentations  made 
by  Asarco  and  others,   the  testimony  findings  and  recommendations 
of  the  Commission's  staff, and  the  advantages  and  disadvantages  of 
the  Plan  and  variance  necessary  therewith,   the  Commission  at  its 
regular  meeting  on  October  24,   1973,    following  the  public  hearing, 
did  grant  the  variance,   approve  the  Plan,   and  approve  the  variance 
schedule  as  a  revision  to  the  Missouri  Implementation  Plan.  The 
Commission,  therefore,   found  the  following  facts,   states  the 
following  conclusions  of  law,   and  makes  the  following  detailed 
order  regarding  its  actions  on  October  24,  1973: 

FINDINGS  OF  FACT 

1.  The  Plan  provides  a  reliable,   enforceable  and 
practicable  method  of  regulating  and  controlling  emissions  of 
sulfur  dioxide  from  the  Asarco  lead  smelter  at  Glover,  Missouri. 

2.  The  extension  of  the  variance  and  the  implementation 
of  the  Plan  will  attain,  maintain  and  enhance  the  purity  of  the 

air  resources  of  the  State  of  Missouri,   so  as  to  protect  the  health, 
general  welfare  and  physical  property  of  the  people,  maximum  em- 
ployment and  full  industrial  development  of  this  State.     The  exten- 
sion of  the  variance  will  provide  the  necessary  time  in  which  the 
Plan  can  be  implemented. 

3.  The  implementation  of  the  Plan  will  maintain  the 
purity  of  the  air  resources  of  the  State  of  Missouri  by  the  only 
currently  practicable  and  economically  feasible  methods  avail- 
able with  respect  to  the  subject  operations. 

4 .  To  fail  to  grant  the  variance  requested  and  to  re- 
quire immediate  compliance  with  Regulation  S-X  would  result  in 
an  arbitrary  and  unreasonable  taking  of  property  of  Asarco  with- 
out sufficient  corresponding  benefit  or  advantage  to  the  people 
of  the  State  of  Missouri. 

5.  The  granting  of  the  variance  will  not  permit  the 
continuance  or  creation  of  any  health  hazards. 

6.  The  sulfur  dioxide  emissions  from  Asarco's  lead 
smelter  at  Glover,  Missouri  exceed  the  limitations  imposed  by 
both  Sections  D  and  E  of  Regulation  S-X.     The  Commission  has 
assessed  the  limitations  imposed  by  the  provisions  of  Sections 

D  and  E  and  determines  that  Section  E  thereof  is  the  more  restric- 
tive section  and  therefore  is  the  applicable  section  to  the  sub- 
ject facility  pursuant  to  Section  F.     Section  E  of  Regulation  S-X 
as  applied  to  the  subject  facility  will  result  in  greater  pro- 
tection and  enhancement  of  the  air  quality  of  that  area  than  will 
application  of  Dection  D. 

7.  The  National  Primary  and  Secondary  Ambient  Air 
Standards  for  sulfur  dioxide  have  been  attained  in  the  Glover, 
Missouri  area,  and  the  granting  of  the  variance  and  the  approval 
and  implementation  of  the  Plan  will  maintain  these  standards.  The 
Plan  is  a  reliable  and  enforceable  method  of  meeting  such  stan- 
dards and,  moreover,   the  Plan  will  result  in  the  enhancement  of 
the  air  quality  of  that  region. 
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8.       The  Plan  will  result  in  attainment  of  the  Missouri  ambient 
air  standards  for  sulfur  dioxide  as  set  out  in  Section  E  of  Regulation 
S-X  no  later  than  November  1,   1974  which  is  as  expeditiously  as  practi- 
cable and  will  maintain  these  standards  thereafter.     The  extension  of  the 
variance  will  enable  Asarco  to  fully  implement  the  Plan  on  or  before 
May  1,   1974.     The  Plan  is  a  reliable  and  enforceable  method  of  meeting 
such  standards. 


9.     Sulfur  Dioxide  emissions  from  the  subject  facility  will 
not  interfere  with  the  attainment  or  maintenance  of  the  primary  and 
secondary  standards  promulgated  by  the  EPA  in  any  other  air  quality 
control  region. 


10.  To  meet  the  state  and  national  ambient  air  quality 
standards  without  relying  on  an  intermittant  control  system,  removal 
of  90%  or  more  of  the  sulfur  dioxide  from  the  sintering  plant  gas  must 
be  achieved.     Removal  of  90%  of  the  sulfur  dioxide  is  desirable  in 
order  for  there  to  be  reliable  technology  which  is  environmentally, 
economically  and  sociologically  feasible  when  applied  to  the  subject 
lead  smelter.     There  is  no  such  technology  available  for  full  scale 
operation  on  a  lead  smelter  at  this  time,  but,  based  upon  present  re- 
search efforts,   including  the  efforts  of  Asarco  in  compliance  with  this 
order  and  the  Plan,   such  technology  is  expected  to  become  available 

by  the  1975  or  1976  annual  review  periods  stated  in  the  Plan. 

11.  The  Commission  has  considered  the  present  alternative 
types  of  control  technology  for  removal  of  sulfur  dioxide  from  stack 

^    gases  and  has  determined  that  such  technology  will  not  remove  90%  or 
more  of  the  sulfur  dioxide  from  the  sintering  plant  gas  and  are  not 
reliable  and  are  not  technologically,   environmentally,  economically  and 
sociologically  feasible  when  applied  to  the  subject  lead  smelter. 
Specifically,  but  without  limitation,  the  Commission  finds: 


Present  proven  types  of  control  technology  on  full 
scale  operations  for  capture  of  sulfur  dioxide  from 
lead  smelter  plants  consist  primarily  of  by-product 
acid  plants.     There  are  six  primary  lead  smelters 
currently  in  operation  in  the  United  States,  three 
of  which  are  in  Missouri.     The  three  primary  lead 
smelters  in  Missouri  produce  approximately  70  to 
80%  of  lead  metal  produced  in  the  United  States. 
The  other  two  plants  in  Missouri  besides  the  Asarco 
plant  have  by-product  acid  plants.     Only  one  of  the 
other  three  plants  in  the  United  States  has  a  by- 
product acid  plant  operating  off  the  lead  ore  sinter- 
ing process.     The  two  primary  lead  smelters  in 
Missouri  with  acid  plants  at  optimum  operating 
conditions  remove  approximately  70  to  75%  of  sulfur 
dioxide  from  the  gases  leaving  the  lead  ore  sinter- 
ing machine.     Acid  plants  on  lead  smelters  receive 
a  relatively  weak  percent  of  sulfur  dioxide  from 
the  sintering  process    (at  most,   approximately  5 
to  6%)   which  can  fluctuate  greatly  due  to  variables 
in  the  sintering  processes.     In  addition,   there  are 
upset  conditions  in  the  operation  of  acid  plants  due 
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to  start-up,   shut-down  and  malfunction.  During 
these  upset  conditions  air  pollution  is  magni- 
fied due  to  acid  mist  coming  from  the  acid  plant. 
Furthermore,   if  the  acid  plant  is  operating  at 
maximum  effectiveness  both  state  and  national  ambient 
air  quality  standards  would  still  be  violated,  even 
if  the  existing  stack  gas  concentrations  were 
reduced  to  2,000  ppm.     Therefore,   an  intermittent 
control  system  would  still  be  required  even  if  an 
acid  plant  was  utilized,  but  an  intermittent  con- 
trol system  in  connection  with  an  acid  plant  is 
unreliable  because  of  the  additional  pollution 
problems  connected  with  the  acid  plant.  Furthermore, 
with  an  acid  plant  there  is  a  by-product  of  a  rela- 
tively unpure  sulfuric  acid  which  has  limited  mar- 
ketability.    The  last  several  years  the  market  for 
this  by-product  acid  has  not  been  stable,   and  there 
are  no  indications  that  the  market  conditions  will 
be  stable  in  the  next  several  years.     If,   at  any  time, 
there  is  no  market  for  this  acid,   an  alternative 
means  of  disposal  is  to  neutralize  the  acid  with 
limestone  or  similar  materials  which  produces  a 
solid  material.     This  solid  material  has  no  market 
value  and  the  only  means  of  disposal  is  by  landfill 
which  is  a  substantial  environmental  problem.  Finally, 
it  would  take  approximately  two  years  for  construc- 
tion and  shake-down  operation  if  an  acid  plant  were 
to  be  installed. 

b.  Other  full  scale  sintering  gas  removal  systems  pre- 
sently utilized  on  lead  smelters  in  other  parts  of 
the  world  have  been  considered  by  the  Commission. 
None  of  these  processes  will  achieve  90%  or  better 
removal  and  all  can  have  undesirable  environmental 
side-effects . 

c.  Currently  known  recovery  systems  require  varying 
amounts  of  energy.     Unnecessary  demands  for  energy 
should  not  be  encouraged  at  this  time  and  perhaps 
could  not  be  met. 

12.  The  Plan  is  currently  the  best  available  method  for  pro- 
tecting, maintaining,   and  enhancing  the  purity  of  the  air  in  the  subject 
area. 

13.  The  Plan  is  currently  the  most  reliable  and  enforceable 
method  for  the  subject  facility  for  protecting,  maintaining  and  en- 
hancing the  purity  of  the  air  in  the  subject  area. 

14.  The  Plan  is  the  best  environmentally  acceptable  method 
for  the  subject  facility  at  this  time  for  protecting,  maintaining  and 
enhancing  the  purity  of  the  air  in  the  subject  area. 

CONCLUSIONS  OF  LAW 

1.  The  Commission  has  the  authority  under  Section  203.050, 
RSMo,   to  promulgate  air  quality  standards  and  emission  control 
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regulations  to  meet  those  standards,   and  Regulation  S-X  was  promul- 
gated pursuant  to  that  authority. 

2.  The  Commission  has  the  authority  under  Section  203.110, 
RSMo,  to  grant  individual  variances  to  Regulation  S-X. 

3.  The  Executive  Secretary  and  the  Commission  have  the 
authority  under  Section  E  of  Regulation  S-X  to  determine  if  a  plan 
submitted  pursuant  thereto  constitutes  compliance  with  Regulation 
S-X. 

4.  The  Executive  Secretary  and  the  Commission  have  the 
authority  under  Section  F  of  Regulation  S-X  to  assess  in  any  situation 
wheteher  Section  D  or  Section  E  of  Regulation  S-X  is  the  more  restrictive. 

5.  The  Commission  has  the  authority  under  the  Clean  Air  Act 
to  promulgate  emission  control  regulations  to  attain  and  maintain 
national  ambient  air  quality  standards  and  to  submit  such  regulations 
to  EPA  as  the  Missouri  Implementation  Plan;   Regulation  S-X,   along  with 
other  regulations,  was  so  promulgated  and  submitted,  and  EPA  has  approved 
Regulation  S-X  as  a  part  of  the  Missouri  Implementation  Plan. 

6.  The  Commission  has  the  authority  under  the  Clean  Air  Act 
to  determine  if  a  plan  submitted  pursuant  to  Section  E  of  Regulation 
S-X  constitutes  compliance  with  Regulation  S-X. 

7.  The  Commission  has  the  authority  under  the  Clean  Air  Act 
to  make  the  assessment  under  Section  F  of  Regulation  S-X  whether  Section 
D  or  Section  E  of  Regulation  S-X  is  the  more  restrictive. 

8.  The  Commission  has  the  authority  under  the  Clean  Air 

Act  to  submit  to  EPA,   as  a  revision  to  the  Missouri  Implementation  Plan, 
any  variance  together  with  a  compliance  plan  and  schedule  adopted  by 
■the  Commission  pursuant  to  Section  E  of  Regulation  S-X. 

9.  The  Granting  of  the  variance  complies  with  the  require- 
ments of  Section  203.110,  RSMo. 

10.  In  this  particular  situation  the  limitations  imposed 
by  Section  E  of  Regulation  S-X  are  more  restrictive  than  Section  D. 
Therefore,   Section  E  is  applicable  to  said  facility  and  to  the  Plan, 
and  Section  D  is  not  applicable. 

11.  The  Plan  complies  with  the  requirements  of  Section  E 
of  Regulation  S-X.     Compliance  with  Section  E  constitutes  compliance 
with  Regulation  S-X. 

12.  The  Plan  will  maintain  the  national  sulfur  dioxide 
ambient  air  quality  standards  and  will  attain  and  maintain  the  state 
ambient  air  quality  standards  for  sulfur  dioxide. 

13.  The  subject  facility  shall  remain  subject  to  all  terms 
and  provisions  of  the  existing  Missouri  Implementation  Plan,  subject 
only  to  revision  thereof  in  accordance  with  this  Order. 

14.  The  variance,   as  supported  by  the  Plan,  will  fulfill 
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the  applicable  requirements 
Sections  101(b)    and  110(a). 


of  the  Clean  Air  Act  including  specifically 


15.     All  the  conclusions  of  law  implicit  in  the  above  Finding 
of  Fact  are  hereby  made. 


ORDER 

IT  IS  THEREFORE  ORDERED: 

1.  That  Asarco  is  granted  an  extension  of  its  variance 
from  Missouri  Regulation  S-X,   Restriction  of  Emission  of  Sulfur  Com- 
pounds,  for  a  period  ending  May  1,  1974. 

2.  That  the  Plan  is  hereby  approved  as  an  emission  reduc- 
tion plan  as  provided  for  by  Subsection  E-2  of  Regulation  S-X  upon 
the  following  condition: 

That  Asarco  shall  carry  on  a  continuing  research 
program  whereby  an  available  sulfur  dioxide  capture 
control  technology  for  the  Glover  Plant  may  be  found. 
On  February  15,   1974,   and  thereafter  at  each  annual 
review  of  the  Plan,  Asarco  shall  submit  to  the  Com- 
mission for  review  a  written  report,  with  personal 
appearances  if  requested,   covering  research  efforts 
of  the  past  year  and  the  results  thereof,   as  well  as 
a  description  of  its  research  commitment  for  the 
ensuing  year.     The  Commission  shall  determine  whether 
the  past  program  has  fulfilled  the  approved  research 
commitment,   and  whether  the  program  presented  for 
the  ensuing  year  fulfills,   under  the  circumstances 
and  conditions,   a  standard  of  substantial  economic 
and  good  faith  effort. 

3.  That  the  variance,   supported  by  the  Plan  and  the 
compliance  schedule  therein,   is  hereby  adopted  as  a  revision  to  the 
Missouri  Implementation  Plan  as  it  applies  to  the  subject  facility, 
and  the  Executive  Secretary  is  directed  to  take  the  necessary  steps 
to  obtain  approval  thereof  by  the  Environmental  Protection  Agency. 

4.  That  pursuant  to  Section  F  of  Regulation  S-X,  Section 
E  is  more  restrictive  than  Section  D  as  to  the  subject  facility,  and 
therefore  Section  E  of  Regulation  S-X  is  the  section  applicable  to  the 
subject  facility. 

5.  That  the  Plan,   subject  to  the  conditions  hereinabove 
set  forth,   is  incorporated  herein  and  made  a  part  of  this  Order. 

6.  That  the  variance  shall  not  be  construed  to  permit  a 
health  hazard  during  the  term  of  the  variance ,.  nor  to  relieve  the 
Company  from  any  liability  imposed  by  other  law  for  the  commission 
or  maintenance  of  a  nuisance. 
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7.       That  receipt  of  this  Order  shall  be  acknowledged  by  a 
responsible  officer  of  Asarco.     Such  acknowledgment  is  to  be  forwarded 
by  registered  mail  to  the  Executive  Secretary,  Missouri  Air  Conserva- 
tion Commission,  Post  Office  Box  1062,  Jefferson  City,  Missouri  65101 
within  two  weeks  of  the  date  of  receipt  of  this  Order. 


Dated  as  of  October  24,  1973. 


MISSOURI  AIR  CONSERVATION  COMMISSION 


Member 


Member 


Appendix  C 
Revised  Guidelines 


For  Environmental  Impact  Statements  Required  by  the 
Montana  Environmental  Policy  Act  of  1971 

Adopted  by  Environmental  Quality  Council,  September  14,  1973 


PURPOSE 

The  purpose  of  Section  69-6504  (b)  (31  of  the  Montana 
Environmental  Policy  Act  (MEPA)  and  of  these  guidelines 
is  to  incorporate  into  the  agency  decision-making  process 
care tul  and  thorough  consideration  of  the  environmental 
effects  of  proposed  actions,  and  to  assist  agencies  in  imple- 
menting MEPA  in  a  uniform,  deliberate,  and  systematic 
manner. 


POLICY 

a.  As  earlv  as  possible  and  in  all  cases  prior  to  any  agency 
decision  concerning  major  action  or  recommendation  or 
a  proposal  for  legislation  that  significantly  affects  the  envi- 
ronment, state  agencies  shall,  in  consultation  with  other 
appropriate  agencies  and  individuals,  in  both  the  public 
and  private  sectors,  assess  in  detail  the  potential  environ- 
mental impact  in  order  that  adverse  effects  are  avoided 
and  environmental  quality  is  maintained,  enhanced,  or 
restored  to  the  fullest  extent  practicable.  In  particular, 
it  is  especially  important  that  alternative  actions  that  will 
minimize  adverse  impacts  shall  be  explored,  and  both 
the  long-  and  short-range  implications  on  the  human 
environment  and  on  nature  shall  be  evaluated  in  order 
to  avoid,  to  the  fullest  extent  practicable,  undesirable  con- 
sequences lor  the  environment  as  a  whole. 

The  language  in  Section  69-650-1  is  intended  to  assure 
that  all  agencies  of  the  state  shall  comply  with  the  direc- 
tives set  out  in  said  Section  "to  die  fullest  extent  possible" 
under  their  statutory  authorizations  and  that  no  agency 
shall  utilize  an  excessively  narrow  construction  of  its  exist- 
ing statutory  authorizations  to  avoid  compliance. 

b.  The  term  "human  environment"  shall  be  broadly  con- 
strued to  include  not  only  social,  economic,  cultural,  and 
aesthetic  factors,  butalso,  and  particularly,  the  biophysical 
properties  of  natural  ecosystems,  including  plants, 
humans,  and  other  animals,  their  relationship  to  each 
other,  and  with  all  environmental  components  of  air, 
water,  am'  land. 


3  AGENCY  PROCEDURES 

a.    Each  agency  ihall  establish  its  own  forma!  procedures 
for: 

(1)  Identifying  those  agency  actions  and  decisions 
requiring  environmental  statements,  the  appro- 
priate time  prior  to  decison  for  the  consultation 
required  by  Section  69-6504  (b)  (.3)  and  the  agency 
review  process  for  which  environmental  statements 
are  to  be  available; 

(2)  Obtaining  information  required  in  the  preparation 
of  environmental  statements; 

(3)  De^gnating  the  officials  who  are  to  be  responsible 
for  the  environmental  statements. 


(4)  Consulting  with  and  taking  account  of  the  comments 
of  appropriate  agencies,  private  groups,  and  the  pub- 
lic, whether  or  not  an  environmental  statement  is 
prepared; 

(5)  Preparing  draft  environmental  statements. 

(a)  In  accordance  with  the  policy  of  MEPA, 
agencies  have  a  responsibility  to  develop 
procedures  to  provide  to  the  public  timely 
information  and  explanation  of  plans  and  pro- 
grams with  environmental  impact  in  order  to 
obtain  the  views  of  any  interested  parties.  Ini- 
tial assessments  of  the  environmental  impacts 
of  proposed  action  shall  be  undertaken  concur- 
rendy  widi  initial  technical,  energy  use,  and 
economic  studies,  and  when  required,  a  draft 
environmental  impact  statement  shall  be  pre- 
pared and  circulated  for  comments  in  time  to 
accompany  a  proposal  through  the  agency 
review  process.  During  the  process,  agencies 
shall; 

(1)  Make  provision  for  the  circulation  of  draft 
statements  to  other  appropriate- agencies, 
selected  private  groups  and  individuals, 
and  for  their  availability  to  the  public. 
(Where  an  agency  has  an  established  prac- 
tice of  declining  to  favor  an  alternative 
until  public  comments  on  a  proposed 
action  have  been  received,  the  draft 
environmental  statement  may  indicate 
that  two  or  more  alternatives  are  under 
consideration.); 

(2)  Give  careful  consideration  to  the  com- 
ments elicited  from  the  aforementioned 
sectors;  and 

(3)  Issue  final  environmental  impact  state- 
ments which  clearly  evidence  a  respon- 
siveness to  such  comments.  The  purpose 
of  this  assessment  and  consultation  proce- 
dure  is  to  provide  agencies,  other 

decision-makers  J  the  public  widi  an 

understanding  of  the  potential  environ- 
mental effects  of  proposed  actions. 

Agencies  should  attempt  to  balance  the 
results  of  their  environmental  assessments 
with  their  assessments  of  the  net 
economic,  technical,  and  other  benefits  of 
proposed  actions,  and  use  all  practicable 
means  to  avoid  or  minimize  undesirable 
consequences  for  the  environment. 

(b)  If  an  agency  relies  on  an  applicant  for  the  sub- 
mission of  initial  environmental  information, 
the  agency  shall  assist  the  applicant  by  outlin- 
ing the  type  and  quality  of  information 
required.  In  all  such  cases,  the  agency  must 
make  its  own  determinations  on  the  applicant's 
evaluation  of  the  environmental  issues  and  the 


agency  must  assume  responsibility  for  the 
scope  and  content  of  draft  and  final  environ- 
mental statements. 

(6)  Meeting  the  requirements  of  Sec  tion  69-6504  (b) 
(3)  for  providing  timely  public  information  on  plans 
and  programs  with  environmental  impact,  including 
procedures  responsive  to  Section  8  of  these 
guidelines.  These  procedures  should  be  consistent 
with  the  guidelines  contained  herein.  Each  agency- 
should  file  a  copy  of  all  such  procedures  with  the 
Environmental  Quality  Council  (EQC)  which  will 
provide  advice  to  agencies  in  the  preparation  of  dieir 
procedures  and  guidance  on  the  application  and 
interpretation  of  the  council's  guidelines. 

4  STATE  AGENCIES  INCLUDED 

Section  69-6504  (b)  (3)  applies  to  all  agencies  of  the  State 
gov  ernment.  Each  agency  shall  comply  with  the  require- 
ments unless  the  agency  demonstrates  that  existing  law 
applicable  to  its  operations  expressly  prohibits  or  makes 
compliance  impossible. 

5  ACTIONS  INCLUDED 

The  following  criteria  shall  be  employed  by  agencies  in 
deciding  whether  a  proposed  action  requires  the  preparation 
of  an  environmental  statement. 

a.  Actions  include,  but  are  not  limited  to: 

(1)  Recommendations  or  favorable  reports  relating  to 
legislation,  including  that  for  appropriations.  The 
requirement  for  following  Section  69-6504  (b)  (3) 
procedure  as  discussed  in  these  guidelines  applies 
to  both: 

(a)  agency  recommendations  on  their  own  propos- 
als for  legislation;  and 

(b)  agency  reports  on  legislation  initiated 
elsewhere.  (In  the  latter  case  only  the  agency 
which  has  primary  responsibility  for  the  subject 
matter  involved  will  prepare  an  environmental 
impact  statement. ) 

(2)  Projects,  programs,  and  continuing  activities: 
direcdy  undertaken  by  state  agencies;  supported  in 
whole  or  in  part  through  state  funds  or  involving 
a  state  lease,  permit,  license,  certificate  or  odier  enti- 
tlement for  use; 

(3^    Policy,  regulations,  and  procedure  making. 

b.  The  statutory  clause  "major  actions  of  state  government 
significantly  affecting  die  quality  of  the  human  environ- 
ment" shall  be  sonstrued  by  agencies  from  the  perspective 
ot  the  overall,  cumulative  impact  of  the  action  proposed 
(and  of  further  actions  contemplated).  Such  actions  mav 
be  localized  and  seemingly  insignificant  in  their  impact, 
but  if  there  is  a  potential  that  the  environment  may  be 
significantly  affected,  the  statement  shall  be  prepared. 

In  deciding  what  constitutes  "major  action  significantly 
affecting  the  environment,"  agencies  should  consider  that 
the  effect  of  many  state  decisions  about  a  project  or  a 
complex  of  projects  can  be  indiv  idually  limited  but 
cumulativ  ely  considerable.  By  way  of  example,  two  suit- 
able illustrations  can  be  drawn:  ( 1 )  one  or  more  agencies, 
over  a  period  of  y ears, commits  minor  amounts  ot  resources 
at  any  single  instance,  but  the  cumulative  effect  of  those 
individually  minor  commitments  amounts  to  a  major  com- 
mitment ot  resources,  or  (2)  several  government  agencies 
individually  make  decisions  regarding  partial  aspects  of 
a  major  action.  The  guiding  principle  is  that  the  whole 
can  be  greater  than  the  sum  of  the  parts.  The  lead  agency 
shall  prepare  an  environmental  impact  statement  if  it  is 
foreseeable  that  a  cumulatively  significant  impact  on  the 


environment  will  arise  from  state  action.  "Lead  agency" 
refers  to  the  state  agency  which  has  primary'  authority 
for  committing  the  state  gov  ernment  to  a  course  ot  action 
with  significant  environmental  impact.  As  necessary,  the 
Environmental  Quality  Council  will  assist  in  resolving 
questions  of  lead  agency  determination. 

Finally,  the  determination  of  what  constitutes  "major 
action  significantly  affecting  the  human  environment" 
will  unavoidably  involve  considerable  judgment  on  the 
part  of  the  responsible  agency.  To  assist  in  that  judgment, 
the  following  points  should  be  general  considerations  (but 
not  viewed  as  final  determinants): 

(1)  Is  the  action  under  consideration  the  first  or  the 
only  governmental  decision  to  be  taken  on  the  pro- 
posal? 

(2)  Is  the  action  decisive;  could  it  substantially  change 
the  nature  of  the  proposal,  stop  the  proposal,  or  allow 
it  to  proceed  to  full  implementation? 

(3)  Is  the  action  expected  to  have  direct  statewide  or 
regional  implications? 

(4)  Is  the  action  fixed  for  a  certain  period  of  time  not 
to  be  modified  except  under  new  conditions  not 
previously  known,  or  conditions  of  an  emergency 
nature? 

(5)  Does  the  action  deal  with  environmental  conditions 
(physical,  social,  biological)  which  have  been 
clearly  recognized  as  being  endangered,  fragile,  or 
in  severely  short  supply;  or  clearly  approaching  a 
precarious  level  of  quality,  hardship,  or  public 
safety? 

(6)  Is  the  action  intended  as  environmentally  regulatory 
or  protective? 

(7)  Does  the  action  involve  considerable  expenditure? 

(8)  Would  environmental  conditions  be  substantially 
altered  in  terms  of  size,  quality,  well-being,  av  aila- 
bility, or  type  or  use? 

(9)  Would  environmental  conditions  be  affected  over 
a  large  geographical  area? 

(10)  Would  environmental  effects  be  beneficial,  adverse 
or  both? 

(11)  Would  environmental  effects  be  short-term,  long- 
term,  or  permanent? 

(12)  Would  environmental  effects  be  reversible? 

(13)  Will  the  action  involve  a  reasonably  important 
"segment"  of  opinion  in  a  controversy? 

c.  When  an  agency  responsible  for  the  issuance  of  a  state 
lease,  permit,  license,  certificate,  or  other  entidement  lor 
use,  should  be  able  to  foresee  that  the  issuance  of  a  large 
number  of  such  entidements  will  cumulatively,  have 
a  significant  impact  upon  the  environment  an  environ- 
mental impact  statement  shall  be  prepared.  Normal 
agency  procedures,  as  delineated  in  Section  3  above,  shall 
be  used  in  the  preparation  of  such  an  impact  statement. 
Information  supplied  by  applicants  for  these  entitlements 
may  be  used  or  considered  in  the  preparation  ot  an  impact 
statement,  but  such  information  may  not  be  submitted 
by  itself  in  place  of  an  impact  statement. 

d.  Section  69-6504  of  the  MEPA  indicates  the  broad  range 
of  aspects  of  die  environment  to  be  surveyed  in  any  assess- 
ment of  significant  effect.  The  MEPA  also  indicates  that 
adverse  significant  effects  include  those  that  degrade  the 
quality  of  the  environment  and  curtail  the  range  ot  benefi- 


—86— 


cial  uses  of  the  environment,  and  serve  short-term,  to  the 
disadvantage  of  long-term,  env  ironmental  goals.  Signifi- 
cant effects  can  also  include  actions  which  may  have  both 
beneficial  and  detrimental  effects,  even  if,  on  balance, 
the  agency  believes  that  the  effect  will  be  beneficial.  Sig- 
nificant adverse  effects  on  the  quality  ot  the  human  envi- 
ronment include  both  those  that  directly  aftect  human 
beings  and  those  that  indirectly  aftect  human  beings 
through  adverse  effects  on  the  environment. 

CONTENT  OF  ENVIRONMENTAL 
STATEMENT 

a.  The  following  points  are  to  be  covered: 

(1)  A  description  of  the  proposed  action  including  infor- 
mation and  technical  data  adequate  to  permit  a  care- 
ful assessment  of  environmental  impact  by  commen- 
ting agencies  and  the  public.  The  amount  of  detail 
provided  in  such  descriptions  should  be  commen- 
surate with  the  extent  and  expected  impact  of  the 
action,  and  with  the  amount  of  information  required 
at  the  particular  level  of  decision-making  (planning, 
feasibility,  design,  etc.). 

(2)  The  probable  impact  of  the  proposed  action  on  the 
environment,  including  impact  on  ecological  sys- 
tems. Both  primary  and  secondary  significant  con- 
sequences for  the  environment  shall  be  included. 
A  primary  impact  is  one  which  generally  results 
from  the  project  input;  a  secondary  impact  is  one 
which  generally  results  from  a  project  output.  Pri- 
mary impacts  areusually  more  susceptible  admeasure- 
ment and  analysis  by  an  agency  proposing  an  action 
because  the  primary  impacts  are  more  immediately 
related  to  an  agency's  area  of  responsibility  and 
expertise.  Secondary  impacts,  on  the  other  hand, 
usually  require  analyses  by  a  number  of  agencies 
because  they  are  not  within  any  single  agency's  area 
of  responsibility  or  expertise. 

(3)  Any  probable  adverse  environmental  effects  which 
cannot  be  avoided,  should  the  proposal  be 
implemented.  If  there  are  adverse  environmental 
effects  which  are  unavoidable,  mitigative  measures 
shall  be  proposed  to  minimize  such  adverse 
environmental  impact. 

(4)  Alternatives  to  the  proposed  action; 

Section  69-6504  (b)  (4)  requires  the  responsible 
agency  to  "study,  develop,  and  describe  appro- 
priate alternatives  to  recommend  courses  of  action 
in  say  proposal  which  involves  unresolved  conflicts 
concerning  alternative  uses  of  available  resources." 
A  rigorous  exploration  and  objective  evaluation  of 
alternative  action  (including  no  action  at  all)  that 
might  avoid  some  or  all  of  the  adverse  environmen- 
tal eftects  is  essential.  In  addition,  there  should  be 
an  equally  rigorous  consideration  of  alternatives 
open  to  other  authorities.  Sufficient  analysis  of  such 
alternatives  and  their  costs  and  impact  on  the  envi- 
ronment should  accompany  the  proposed  action 
through  the  agency  review  process  in  order  not  to 
foreclose  prematurely  options  which  might  have 
less  detrimental  effects. 

(51  The  relationship  between  local  short-term  uses  of 
man's  environment  and  the  maintenance  and 
enhancement  ot  long-term  effects  from  the  perspec- 
tive that  each  generation  is  trustee  of  the  environ- 
ment for  succeeding  generations. 


(6)  Any  irreversible  and  irretrievable  commitments  of 
natural  and  economic  resources  (including  energy 
resources)  which  would  be  involved  in  the  proposed 
action  should  it  be  implemented.  This  requires  the 
agency  to  identify  the  extent  to  which  the  action 
curtails  the  range  of  alternative  and  beneficial  uses 
of  the  environment. 

(7)  A  discussion  of  problems  and  objections  raised  by 
other  agencies  and  by  private  organizations  and 
individuals  in  the  review  process  where  appropriate 
and  the  disposition  of  the  issues  involved. 

(8)  Insofar  as  it  is  practicable,  a  balancing  of  the 
economic  benefits  to  be  derived  from  a  proposal 
with  economic  costs  and  environmental  costs. 

(9)  Discussion  of  potential  growth-inducing  aspects  of 
the  proposed  action. 

(10)  A  listing  of  all  agency  personnel  having  chief 
responsibility  for  the  preparation  of  the  statement, 
a  brief  account  of  the  formal  education,  training, 
and  professional  experience  of  such  personnel;  and 
a  description  of  the  sources  of  data,  research  or  field 
investigation  on  which  the  statement  and  its  conclu- 
sions are  based. 

b.  Each  environmental  statement  shall  be  prepared  in 
accordance  with  the  precept  in  Section  69-6504  (b)  (1) 
that  all  agencies  "utilize  a  systematic,  inter-disciplinary 
approach  which  will  insure  the  integrated  use  of  the 
natural  and  social  sciences  and  the  environmental  design 
arts  in  planning  and  decision  making  which  may  have 
an  impact  on  man's  environment." 

c.  Agencies  which  are  required  to  submit  statements  under 
Section  102  (2)  (c)  of  the  National  Environmental  Policy- 
Act  may,  with  EQC  approval,  substitute  copies  of  that 

.  statement  in  lieu  of  the  Section  69-6504  (b)  (3)  requirement 
of  the  ME  PA. 

d.  Appendix  I  prescribes  the  form  of  the  draft  environmen- 
tal statement. 

e.  Appendix  II  suggests  environmental  values  to  be  consi- 
dered in  connection  with  the  preparation  of  impact  state- 
ments. 

7.  STATE  AGENCIES  TO  BE 
CONSULTED  IN  CONNECTION 
WITH  PREPARATION  OF 
ENVIRONMENTAL  IMPACT 
STATEMENTS 

A  state  agency  considering  an  action  requiring  an  environ- 
mental statement  for  which  it  takes  primary  responsibility 
shall  consult  with  and  obtain  the  comment  on  the  environ- 
mental impact  of  the  action  of  state  agencies  or  institutions 
with  jurisdiction  by  law  or  special  expertise  with  respect 
to  any  environmental  impact  involved. 

In  addition,  any  state  agency  responsible  for  a  draft  environ- 
mental statement  may  seek  comment  from  appropriate 
federal  and  local  agencies,  from  private  individuals,  organi- 
zations and  institutions,  and  in  particular  from  private  parties 
whose  interests  are  likely  to  be  significantly  affected  by 
the  proposed  action. 

Agencies  seeking  comment  shall  determine  which  one  or 
more  of  the  agencies  or  institutions  are  appropriate  to  consult 
on  the  basis  of  the  areas  of  expertise.  It  is  recommended 
that  these  agencies  and  insitutions  establish  contact  points 
for  providing  comments  on  the  environmental  statements 
and  that  departments  from  which  comment  is  solicited  coor- 
dinate and  consolidate  the  comments  of  their  component 
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entities.  It  is  further  recommended  that  each  agency  estab- 
lish a  "fund  file"  of  expertise  available  from  the  public  and 
private  sectors.  The  requirement  in  Section  69-6504  (b)  (3) 
to  obtain  comment  from  state  agencies  having  jurisdiction 
or  special  expertise  is  in  addition  to  any  specific  statutory 
obligation  of  any  state  agency  to  coordinate  or  consult  with 
am  other aaerky  .  Agencies  seeking  comment  shall  establish 
tune  limits  of  not  less  than  thirty  (301  days  tor  reply,  after 
which  it  maj  be  presumed,  unless  the  agency  consulted 
requires  a  specified  extension  offline,  that  the  agency  con- 
sulted has  no  comment  to  make.  Agencies  seeking  comment 
should  endeavor  to  comply  with  requests  lor  extensions  of 
time  up  to  fifteen  (15)  days.  Failure  of  EQC  to  publicly 
comme  nt  on  any  agency's  en\  ironmental  statement  does  not 
imply  tacit  approval  of  that  agency  action. 

USE  OF  STATEMENTS  IN  AGENCY 
REVIEW  PROCESSES: 
DISTRIBUTION  OF  ENVIRONMENTAL 
QUALITY  COUNCIL: 
AVAILABILITY  TO  PUBLIC 

a.  Agencies  will  need  to  identity  at  what  state  or  stages 
of  a  series  of  actions  relating  to  a  particular  matter  the 
environmental  statement  procedures  of  these  guidelines 
will  be  applied.  It  will  often  be  necessary  to  use  the  proce- 
dures both  in  the  development  of  a  state  program  and 
in  the  rev  iew  ot  proposed  projects  within  the  program. 
The  principle  to  be  applied  is  to  obtain  views  ot  other 
agencies  and  the  public  at  the  earliest  feasible  tune  in 
the  discussion  and  development  ot  program  and  project 
proposals.  Care  should  be  taken  to  avoid  duplication  but 
when  action  is  considered  which  differs  significantly  from 
other  actions  already  reviewed  pursuant  to  Section  69- 
6504  (b>  (3)  of  the  MEPA,  an  environmental  statement 
shall  be  provided. 

b.  Two  (21  copies  of  draft  environmental  statements,  and 
two  (2)  copies  ot  the  final  text  ot  environmental  statements 
(if  prepared)  together  with  all  comments  received  thereon 
by  the  responsible  agency  from  all  other  agencies  and 
from  private  organizations  and  individuals,  shall  be 
supplied  to  the  office  of  the  executive  director  of  the 
Environmental  Quality  Council.  It  is  important  that  draft 
environmental  statements  be  prepared  and  circulated  for 
comment  and  furnished  to  the  Environmental  Quality 
Council,  the  gov  ernor,  and  the  public  at  the  earliest  possi- 
ble point  in  the  agency  review  process  in  order  to  permit 
meaningful  consideration  ot  the  environmental  issues-^ 
before  an  action  is  taken.  It  is  not  the  intent  of  the  MEPA  / 
that  the  environmental  statement  be  written  to  justify'  deci-  \ 
sions  already  made.  No  administrative  action  subject  to  | 
Section  69-6504  (b)  (3)  shall  be  taken  sooner  than  sixty 
(60)  days  after  a  draft  environmental  statement  has  been 
circulated  for  comment,  furnished  to  the  council  and 
except  where  advance  public  disclosure  will  result  in  sig- 
nificantly increased  costs  of  procurement  to  the  govern- 
ment, made  available  to  the  public  pursuant  to  these 
guidt  lines.  If  the  originating  agency  has  a  full  and  good 
faith  consideration  of  the  environment  in  its  plans,  and 
it  this  is  reflected  in  favorable  comments  from  review 
agencies  and  the  public,  the  dratt  statement  may  be  consi- 
dered as  satisfying  the  requirement!)!  MEPA  tor  a  detailed 
statement.  Agencies  satisfy  ing  the  requirement  of  MEPA 
with  the  draft  statement  must  submit  two  (2)  copies  of 
all  comments  received  thereon  together  with  formal  notifi- 
cation oftbefinal  decision  on  the  proposed  action.  Agencies 
must  furnish  the  same  information  (final  decision  and  all 
comments  on  draft)  to  all  commenting  entities,  whether 
public  or  private,  as  a  logical  termination  to  the  process. 
In  cases  where  the  final  environmental  statement  is 
required,  administrative  action  shall  not  be  taken  sooner 
than  thirty  i30)  days  after  the  final  text  has  been  made 
available  to  the  council  and  the  public.  If  the  final  text 


of  an  environmental  statement  is  filed  within  sixty  (60; 
days  after  a  dralt  statement  has  been  circulated  for  com- 
ment, furnished  to  the  council  and  made  public  pursuant 
to  this  section  of  these  guidelines,  the  thirty  (30)  day 
period  and  sixty  (60)  day  period  may  run  concurrently 
to  the  extent  that  they  overlap. 

In  those  instances  where  an  agency  has.  after  careful  con- 
sideration, concluded  that  a  proposed  action  or  project 
does  not  require  the  preparation  of  a  final  environmental 
impact  statement,  the  EQC,  through  the  office  ot  the 
executive  director,  may,  upon  request  trom  the  agency, 
remove  any  further  time  restrictions  lor  the  implementa- 
tion of  such  agency  actions  or  projects. 

c.  With  respect  to  recommendations  or  reports  on  proposals 
for  legislation  to  which  Section  69-6504  (b)  (3)  applies, 
a  draft  environmental  statement  may  be  furnished  to  the 
appropriate  legislative  committee  and  made  available  to 
the  public  pending  transmittal  of  the  comments  as 
receiv  ed  and  the  final  text,  if  required. 

d.  All  agencies  shall  make  available  to  the  public  all  the 
reports,  studies,  and  other  documents  that  may  and  should 
underlie  the  draft  and  final  impact  statements  and  com- 
ments. 

e.  Where  emergency  circumstances  make  it  necessary  to 
take  an  action  with  significant  environmental  impact  with- 
out observing  the  provisions  of  these  guidelines  concern- 
ing minimum  periods  for  agency  review  and  advance 
availability  of  environmental  statements,  the  agency  pro- 
posing to  take  the  action  shall  consult  with  the  EQC  about 
alternative  arrangements.  It  is  important  that  the  agency 
provide  the  EQC  with  a  precise,  factual  statement  detail- 
ing the  nature  of  the  emergency',  and  the  reasons  the 
agency  feels  it  must  depart  from  normal  procedural 
requirements.  Similarly,  where  there  are  overriding  con- 
siderations of  expense  to  the  state  or  impaired  program 
effectiveness,  the  responsible  agency  shall  consult  with 
the  EQC  concerning  appropriate  modifications  ot  the 
minimum  period. 

f.  In  accord  with  the  MEPA,  agencies  have  an  affirmative 
responsibility  to  develop  procedures  to  insure  the  fullest 
practicable  provision  of  timely  public  information  and 
understanding  of  agency  plans  and  programs  with 
environmental  impact  in  order  to  obtain  the  view  of 
interested  and  significantly  affected  parties. 

These  procedures  shall  include,  whenever  appropriate, 
provision  for  public  hearings,  and  shall  provide  the  public 
with  relev  ant  information  includmg  information  on  alter- 
native courses  of  action.  In  deciding  whether  a  public 
hearing  is  appropriate,  an  agency  should  consider:  (i)  the 
magnitude  of  the  proposal  in  terms  of  economic  costs, 
the  geographic  area  involved,  the  uniqueness  or  size  of 
commitment  of  resources  involv  ed,  and  the  amount  and 
types  of  energy  required;  (ii)  the  degree  of  interest  in 
the  proposal,  as  evidence  by  requests  from  public  and 
from  state  and  local  authorities  that  a  hearing  be  held; 
(iii)  the  complexity  of  the  issue  and  the  likelihood  that 
information  will  be  presented  at  the  hearing  which  will 
be  of  assistance  to  the  agency  in  fulfilling  its  respon- 
sibilities under  the  act;  and  (iv)the  extent  to  which  public 
involvement  already  has  been  achieved  through  other 
means,  such  as  earlier  public  hearings,  meetings  with  citi- 
zen representatives,  and/or  written  comments  on  the  pro- 
posed action.  Agencies  which  hold  hearings  on  proposed 
administrative  actions  or  legislation  shall  make  the 
environmental  statement  available  to  the  public  at  least 
thirty  (30)  days  prior  to  the  time  of  the  relevant  hearings. 
Hearings  shall  be  preceded  by  adequate  public  notice 
and  information  to  identify  the  issues  and  to  obtain  the 
comments  provided  tor  in  the  guidelines  and  should  in 
all  ways  conform  to  those  procedures  outlined  in  the  Mon- 
tana Administrative  Procedure  Act,  where  applicable, 
R.C.M.  1947,  82-4201,  et.  seq. 
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g.  The  agency  which  prepared  the  environmental  state- 
ment is  responsible  for  making  the  statement  and  the  com- 
ments received  available  to  the  public,  including  inter- 
agency memoranda  v\  hen  such  memoranda  transmit  com- 
ments of  agencies  upon  the  environmental  impact  of  pro- 
posed actions  subject  to  Section  69-6504  lb)  (.5). 

h.  Aizencv  procedures  prepared  pursuant  to  Section  3 of 
these  guidelines  -.hall  implement  these  public  informa- 
tion requirements  and  shall  include  arrangements  tor 
availability  of  environmental  statements  and  comments 
at  the  head  and  other  appropriate  offices  ot  the  responsible 
agencv . 

9.  APPLICATION  OF  SECTIONS  69-6504 
(b)  (3)  PROCEDURE  TO 
EXISTING  PROJECTS  AND 
PROGRAMS 

The  Section  69-6504  (b)  (3)  procedure  shall  be  applied  to 
major  state  actions  having  a  significant  effect  on  the  environ- 
ment even  though  they  arise  from  projects  or  programs 
initiated  prior  to  enac  tment  of  the  MEPA  on  March  9,  1971. 
Where  an  agency  demonstrates  that  it  is  not  practicable  to 
reassess  the  basic  course  ot  action,  it  is  still  important  that 
further  incremental  major  actions  be  shaped  so  as  to 
minimize  adverse  environmental  consequences.  It  is  also 
important  in  further  action  that  account  be  taken  of  environ- 
mental consequences  not  fully  evaluated  at  the  outset  of 
the  project  or  program. 


io.  SUPPLEMENTARY  GUIDELINES, 
EVALUATION  OF  PROCEDURES 

These  revised  guidelines  reflect  the  experience  of  pertinent 
state  agencies  and  the  EQC  subsequent  to  the  time  the 
»  interim  guidelines  were  issued.  It  is  believed  that  this 
■  experience  has  made  the  guidelines  more  helpful  and  com- 
prehensive. As  more  experience  is  gained,  and  as  more  com- 
ments are  received,  these  guidelines  will,  from  time  to  time, 
be  further  revised. 

Agencies  are  encouraged  to  conduct  an  ongoing  assessment 
of  their  experience  in  the  implementation  of  the  Section 
69-6504  ib)  (3i  provisions  of  the  MEPA  and  in  conforming 
to  these  guidelines.  The  EQC  will  welcome  comments  on 
these  areas  at  any  tune,  but  it  would  especially  like  to  have 
such  comments  by  December  31.  1973.  Such  comments 
should  include  an  identification  ot  the  problem  areas  and 
suggestions  ior  rev  ision  or  clarification  ot  these  guidelines 
to  achieve  effective  coordination  of  views  on  the  environ- 
mental factors  (and  alternatives,  wherever  appropriate)  of 
proposed  actions  without  imposing  unproductive  adminis- 
trative procedures. 

Appendix  I  of  Guidelines 

The  environment  statement  submitted  to  the  Environmental 
Quality  Council  should  cover  the  following  items: 

(Check  one )    i    )  Draft 

(    )    Final  Environmental  Statement 

Name  ot  responsible  state  agency  (vv  ith  name  of  operating 
division  vvhee  appropriate). 

Name  of  action  iCheck  one) 
(  )  Administrative  Action 
<    )    Legislativ  e  Action 

1.  Description  of  action  indicating  what  geographic  area 
ot  political  subdivision  is  particularly  affected. 

2.  Environmental  impact. 


3.  Adverse  environmental  effects. 

4.  List  alternatives  considered. 

5  The  relationship  between  local  short-term  uses  of  man's 
environment  and  the  maintenance  and  enhancement 
ot  long-term  productivity. 

6  Any  irreversible  and  irretrievable  commitments  ot 
resources. 

7.  (a)  (Foi  draft  statements)  List  all  agencies  from  which 
comments  have  been  requested. 

(b)  (For  final  statements)  List  all  agencies  and  sources 
from  which  written  comments  have  been  received.  Dis- 
cussion of  comments  and  disposition  of  issues  involved. 

8.  Balance  of  economic  benefits  w  ith  economic  costs  and 
environmental  costs. 

9.  Potential  growth-inducing  effects. 

10.  List  all  agency  personnel  having  chief  responsibility  for 
the  preparation  of  the  statement,  a  brief  account  of  the 
formal  education,  training,  and  professional  experience 
of  such  personnel;  and  a  descritpion  of  the  sources  of 
data,  research  or  field  investigation  on  which  the  state- 
ment and  its  conclusions  are  based. 

11.  Date  draft  statement  and  final  statement  was  made  avail- 

able to  the  governor,  the  Env  ironmental  Quality  Coun- 
cil, and  public. 

Draft  environmental  statements  should  be  concise,  but  in  suf- 
ficient detail  to  allow  a  reviewer  with  appropriate  expertise  to 
grasp  the  essence  of  the  action  and  comment  intelligently. 

In  cases  where  final  environmental  statements  are  prepared,  this 
format  should  be  followed  considering  in  de.tail  the  points 
covered  in  Section  6  of  these  guidelines. 


Appendix  II  of  Guidelines 

The  following  include  some  specific  values  that  could  he  affected 
by  almost  every  agency  action  or  program: 


Terrestrial  and  aquatic  life 

Water  quality,  quantity,  and  distribution 

The  terrestrial  and  aquatic  habitat 

Aesthetics  and  natural  beauty 

Soil  quality,  stability,  and  moisture 

Wilderness  values 

Human  pressures  on  resources 

Local  and  state  tax  base  considerations 

Transportation  requirements 

Law  enforcement  and  effectiveness 

Distribution  and  density  of  people 

Economic  considerations  (business,  industry,  dollar  turnover 

and  employment) 
Food  and  fiber  production 

Recreational  opportunities  and  quality  of  recreational  experi- 
ences 

Increased  suburbanization,  or  urbanization,  or  lake  and 

stream-side  development 
Noise  pollution  and  tranquility,  and  any  other  pertinent 

social  considerations 
Historic  and  archeological  sites  and  unique  and  natural  areas 
Cultural  uniqueness  and  diversity 
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